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PRESENTATI ONS

MR. PETER M| NTCSH:

I notice there are very few underwiters here so there is a very high
probability that npst of the people will have read the cl auses. I think a |ot
of you cane to the earlier presentations that we did fromJoint Hull. | am going
to use some of the material, so | apologise if you have seen them before, but |
want to talk a little bit about why we did sonme of the things we did.

The first issue is the background to why we took the initiative to do a rewite
of the clauses; what were sone of the processes and why sone of the issues we
put into the process of rewiting, and the result of that. The main drive
really for why we did rewite the International Hull Cl auses, or the ITC as was,
is that we felt there were a lot of changes going on in the shipping industry
and in the insurance industry. |ISMis a well publicised and obvi ous one. There
is a big drive to try and enhance safer shipping and inprove the industry as a
whole, so we saw with a lot of both legal and practical changes going on that
there was an opportunity to try to incorporate sonme of these into a redraft.

There was a whole raft of alternative products being |aunched both in London and
internationally. It was felt that sonme of these had some assets and it was
worth | ooking at those. W also felt that after sustained period of soft
mar ket, six years of poor trading, that the London insurance market had | ost
some ground. We also thought in terms of trying to put together a platformto
evol ve any new and relevant initiatives going forward, so we felt that there was
a good opportunity to put a base together to try to |leave foundation for future
anendnent s. Also, a very critical issue is the LMP, the London Market
Principles, which has been a drive within the London i nsurance market to inprove
the overall efficiency and speed at which we do our business, with ultimtely
the goal to try to inprove settlenents

W talked a | ot about Al Risks insurance and whether or not the market had the
desire for an All Risks policy. There very much seemed to be a lack of
ent husiasm from our marketplace, and it is not surprising really after the
sustained soft market to try to not only push prices up but to change a Naned

Peril policy into an AlIl Risks form Wen we spoke to a |ot of the buyers and
their agents, the brokers, it was felt that the Naned Peril formthat we had al
grown accustonmed to in ITC had actually served us pretty well. There was a | ot

of precedent and case law and a |lot of adjustnent and clains practice that had
been established through many, nmany years, so in fact a lot of the clients were
very happy with the Named Peril policy; plus, the lack of appetite from the
London underwiting fraternity to convert to Al Risks. W felt it was very
prudent and necessary to keep to a Named Peril very simlar to the ITC In
fact, as you all can see, the change is minimal in the Nane Perils.

I will skip through the process, but we did set up a steering group, in which
somre of ny colleagues on today's panel were involved, and various working
parties. The main reason, or the main why behind the working parties was to try
to get a cross-section fromthe market, from the brokers, clains practitioners,
underwriters, underwiters' clains practitioners and the adjusters, as well as a
I egal input from Hill Taylor. As | think nost of you know, there was a very
extensi ve session of consultation with ultimtely the buyers of this policy and
culmnating in the final draft and the | aunch on 31st Cctober.

The result: | am skipping around a bit, but the result is that we have ended up
with three distinct sections, as you all know, yet integrated. The reason we
wanted to do this was to keep, as | say, the main Nanme Perils and the insuring
conditions as one area, yet bringing in all of the additional clauses (which |
will talk a little nore about in a nonent) into what we originally called the
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addendum section, the part 2. The view here, and why we took this stance, was
to try to give this a platform for any changes that nay need to be incorporated
or are desired froma buyer's point of viewto be incorporated in the future, so
part 2 really was going to be not quite a blank form but an open form that
things could be appended to as we saw fit at each annual review.

The clainms provisions, which obviously is one of the namin interests today, we

will talk about in alittle nore detail in a noment. Just as a synopsis of what
we think the result will be and why we really tried to aimto achieve sone of
these, | will say that there has been a lot of feeling in UK |aw at the noment

that warranties are sonewhat outdated, so, in keeping with the change in the
fundanmental view of the courts, we have noved away from warranties. Mst slip
policies that are witten today include reans of broker clauses or underwiter
driven frequently used additional clauses. In keeping with trying to inprove
the efficiency, we thought that if we can incorporate the nost comonly used of
these additional clauses on a standard form rather than having a multiplicity

of different broker derived clauses or underwriter derived clauses -- and as |
said earlier, we retained the traditional perils and that really was a very
deli berate act and we hardly tinkered with those at all, because we did not want
to rock a lot of practice that had been established over many years -- a |lot of

the reasons for doing the changes that you can see on the slide here were conmmpn
sense driven.

When | asked at the steering groups and the various working parties nobody coul d
actually say why the perils were actually ticked away halfway through the
policy, so we put theminto a nmore logical order, and the perils now are the
first thing that you cone to.

Latent defect will be touched on by one of ny colleagues on the panel in nore
detail |later. The changes in the insurance terns here cane about through a
court ruling on The Nukila, which we touched upon in the earlier presentations.

Regardi ng the onshore managenent clause, which was a terribly unpopul ar change
put into the 1995 version, we |istened over the last six or seven years to what
the market wanted and we have anended, as you know, the onshore nmnagenent to a
softer stance relevant to the 1995.

Class & | SM I think this is nore in keeping with the whole drive within the
i ndustry of not just insurance but the shipping industry to try to support safer
shi ps and safer shipping and the operation of safe ships. W have incorporated
what we feel are nothing nore than the sort of mandatory standards under which
ships are asked to operate in nost legislations around the world today.
Equal Iy, the managenent clauses reflect our view on that.

Part 2: In time | think part 2 will grow We have put in the old Institute
tradi ng warranti es which are as we speak bei ng noderni sed and worked upon. They
are now called the Navigation Limts. W felt that these are very nmuch a
critical part of the clauses, so why should we not include themin the standard
policy? W put a premum paynent term in there, and | think it is pretty
obvi ous why, and it is a drive again with trying to expedite the settlenent of
clainms and the LMP process. It is pretty critical that we get the prem um and

that we get it fairly pronptly.

There are a whole |oad of optional extensions and we at the various working
parties tal ked about what extensions we should give as mandatory cover and over
which ones we would like to retain the ability to negotiate on a case by case
basi s. These have been put into the part 2. The reason we put themin there
was so that there is a standard set of words that can be used if those options
are desired by the client and then negotiated through the broker. As | said
earlier, there is a franework there in part 2 at each of the annual reviews. |If
through practical experience or a change in |egislation governing insurance or
shipping there is a need to enhance a clause, we can do it via the part 2

Part 3, the clains: W felt there had been various initiatives over the years
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to put together claims protocols. The nost recent in the last 10 years in have
been two which have both been unsuccessful, so we tried very nuch to find out
why they had been unsuccessful and where they fell. W felt the basic desire
behi nd them was a good one. That is why we felt it inportant to try to bring
something into the new clauses wi thout making some of the nistakes or errors
that were put into the previous protocols. If |I can take you through sone of
the reasons we put in these various sections:

A leading underwiter clause is pretty sinple and in today's world, where very
few policies are placed 100% in one market, to have a | eading underwriter clause
was the aimof this. It was to try to expedite dealings between the assured via
his broker and the underwiter in order to get a quick settlement of legitimte
claims without being bogged down in realns of |eader's agreenents and follow ng
mar ket co-subscription agreenents.

The fee collection charge. Having listened to the market, the adjusters, the
surveyors and the | awyers, and other professionals that are enployed to help the
whol e system it was noted that it was becomng nore and nore difficult to

collect fees efficiently, wespecially with smaller orders in London. The
brokers, rightly so, were finding it nore and nore of a task, and not cost-
effective, to collect these fees. I think we have acknow edged that and put

into the part 3 a charge that it can be agreed, if that is the broker or a third
party collection service, but it is there now for future use.

A notice clause, which was a fairly political issue in the 1995 clauses, has

remained in form and | think it is only right. Qur thinking was that in
today's world of technology, it cannot be very difficult for somebody to advise
us if there has been an incident that is likely to give rise to a claim under
the policy. There was a |ot of debate, as you can inmgi ne, between the various
parties as to the length of tinme involved, and we conprom sed at 180 days. It
is a lot softer than it was in the 1995 clauses, but the thinking behind it

really from the wunderwiter's perspective, is that we need to nmmnage our
busi ness. It is not unreasonable that we are advised within a time frane,

al beit a generous time franme, of something that may give rise to a liability to
that underwriter. That is really our drive, so that we can manage and account
our business nore efficiently.

Exi sting duties of assured: In the clauses there is nothing that we felt was
different and it is nmerely a formalisation of what we felt was al ready enacted
and in place on a practical |evel. Equally, we have tried to clarify and give
some of the duties that the underwiters will respond to.

In order to help show goodwill (and this is possibly a PR stint but it is very
much a real part of the clauses) we have undertaken within this to give a
deci si on. A decision is not a paynment, but a decision of what we wll do
wi thin 28 days of subnission of the full and final adjustnment. | think this is

a great step away from where we have been before and it very mch for ne
sumuari ses the desire fromthe people involved in the drafting of these clauses
to try to show a willingness to pay legitimate clains and pay them pronptly. |
think this is a big key and a great asset.

Security has always been a well debated issue in the London narket. I think
this stems from some of the difficulty we have been having with different
overseas security and spread description markets. W acknow edge that there is
a need on occasion to offer security. Li ke all other types of business, P & I
for exanple, we have kept this discretionary. A lot of people did ask us if we
would make this a nmandatory field but the circunstances that governed the
i ssuance of security varies so often that we could not make that mandatory, but
I think that is a step and another intent, and that was our reasoning behind it,
to show willing.

The recoveries; this goes both ways. Because of law we felt that it was
i nportant that the rights of recovery should be protected and should be worked
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on with the assured to protect all interests. The reason we have change the
pro-rata on the recoveries was in order to show that to co-operate with the
assured in seeking recoveries, we would be prepared to offer a pro-rata
recovery.

ADR is a relatively new, within in the last 10 years, but grow ng phenonena, and
we have acknow edged that by putting it into the clauses. Again, think I this
shows a desire to try to cut down on costs if there is a dispute.

In summary, we have retained the Named Peril policy, albeit we have set | think
a platform to continue the debate about changing it to an Al Risks policy.
There has been a | ot of discussion about whether or not the new version of the
IHC is in fact not All Risks but as close as Al Risks, with sonme exclusions as
is possible. I would be interested on the floor's view on that. Previ ous
versions of the clauses are still available and as | say, there is a platform
for any future change.

I think one of the JHC s main drives here, as | said earlier, was to continue
the debate on what, fromall parties involved in the nmarine insurance, is wanted
and what can be done going forward. | think what we have achieved in the |ast
six months gives us a great platformfor that going forward. The main drive and
a good conclusion of that and why we really, our raison d etre behind the whole
thing, was that good operators should have nothing to fear but nuch to gain from
these new clauses. Utimately our drive was to make an easier and nore easily
understood set of clauses that allowed faster and nore expedient as well as
cheaper settlenent of clainms. Thank you

MR RI CHARD CORNAH:

Qur chairman volunteered ne for this task with the encouraging words that it was
nothing too taxing, just a quick ten mnute gallop through part 3 of the new
clauses. The last tine | was invited for a quick ten mnute gallop was in 1975
at 3 o'clock in the norning towards the end of a hunt ball. Sadly |I was in no
condition to take up the young lady's very kind offer, but | could not think of
a simlar excuse on this occasion. These are obviously personal views and tinme
alone will tell what actually happens in practice. An average adjuster's view
was requested, so here goes: There are lots of new bits, but do not panic.

Well, there you have it really. Those of you that wish to can now think about
nore inportant things for the next nine mnutes while | try to descend fromthe
general to the particular wthout duplicating Peter's coments too nuch.

One general observation, which | think is quite inportant, is that one of the
questions or coments that was made very often was: Why there was quite so rnuch
stating the obvious in the new clauses, or stating things which were already

happeni ng? I think actually these extra parts are very inportant. Marine
i nsurance has |ong been viewed as sonething full of arcane nysteries which were
only understood by specialists. | do not think that is any |onger a sustainable

approach. O course, narine clains and marine |aw can be conplex, but that is
surely all the nobre reason to set out the bits which are straightforward, the
procedural matters, which show how the basics work. Thus, it is good to see
that nmarine insurance is keeping up with comerce in general and public life,
and indeed with advertising, by doing what it says on the tin.

The opening clause in part 3 really has nothing to do with the assured but it is
a good exanple of this kind of transparency. W obviously spend a lot of tine
working with assureds based in other parts of the world who may be coming into
the London market, perhaps a little fearfully. They may be used to donestic
mar kets where local insurers do a great deal of hand holding and where the
rel ationships are very close, so they are noving to the other side of the world
and to a new system I think this kind of transparency is very inportant for
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those overseas assureds. It also means that the key relationship is with the
| eadi ng underwriter. Like all key relationships, you need to be careful and
t hought ful about who you hook up with for a long tine. It should give even
further benefit to assureds who are prepared to sustain long termrelationships
with their insurers and vice versa. I think over the last 25 years | have
absol utely no doubt that assureds who have been prepared to stick with insurers
and indeed their brokers in the long term rather than chop and change every
five mnutes for a few dollars here and there, in the long run have done nuch
better with clains. O course, they have al so done rather better when the hard
mar ket times cone.

So far as notice of claimis concerned, again 46.1 really takes us to nothing
very different from what we had before. The requirenment for a surveyor to be
appoi nted as soon as possible after the assured, owners or managers become aware
of the incident is plainly cormmbn sense, and it helps to get the case off on the

right footing. Peter has explained the reasons for the "within 180 days"
requi rement. It is inportant these days for insurers reserve policies, and so
that they wunderstand the full potential position of their exposure, renewal
times and so on. Qbviously, the 180 days is a conpromse, and | think not an
unr easonabl e one, but there are sone areas in which you do need to strike a
bal ance. The clause does provide that l|leading underwiters may agree to the

contrary in witing if the 180 days limt is nissed.

As an exanple of the kind of circunstance where a bal ance needs to be struck, if
you think in terns of a nmonentary | oss of stern tube oil, perhaps on a touch and
go grounding; a diver's inspection reports little damage and the owner, who has
a very |arge deductible, thinks nothing nore of it. When the vessel dry docks
two years later, you may find there is extensive damage to the tailshaft. |
woul d hope that the interpretation of this clause is going to be based |largely
on the awareness of the loss or damage, rather than the “accident or

occurrence”. That would seemto nme to satisfy the requirenents from both sides.
If that is indeed the intention it nay be something to go on the list for
changes when the next review takes place. At the nmoment, | would think it

shoul d not cause any great al arm

Tender provisions are exactly the same as ITC Hull's clause 10. A genera
coment in passing, is that it is of course sensible for owners and operators of
specialist vessels to talk to their insurers if there are any reasons that this

tender clause is going to cause them difficulty. There are sonme kinds of
speci ali st tonnage with special requirenments for repairs and sone tines you have
governnental restrictions on where you can repair a vessel. Again, that is an

i ssue that can be addressed at the tinme of placing.

Coming to the duties of the assured, the initial part of clause 48 sinply
reflects the existing burden of proof. The assured has to provide reasonable
anounts of documents in any case to show that he has a valid claim It is
section 48.3 which is causing a little bit nore concern. That is because it
appears to, if you like, inply potential dishonesty on the part of the assured

The clause is saying that, "it is a condition precedent to the liability of

underwiters that the assured shall not at any stage whether |egal proceedings
have commenced or not knowingly or recklessly mslead or attenpt to misled the
underwriters by relying on evidence that is false. Al so, he nust not concea

any circunstance or matter which mght be material to the proper consideration
of the claim™

As a condition precedent, obviously this is a very serious matter, but in fact
there is really no difference between what is reflected in the clause and the
comon |aw position. It has been settled English law for a considerabl e anpunt
of time that even if you do not have a “fraud clause”, (which we now see in |lots
of non-marine policies), if you present a claimfraudulently or indeed part of a
claimfraudulently, you will forfeit the right of recovery entirely. Therefore,
if anything, clause 48.3 is a remi nder of what the legal positionis. | think I
amright in saying that the only new aspect of clause 48 is in the brackets at
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the beginning, where it tal ks about whether |egal proceedings be comenced or
not .

In the House of Lords in the Star Sea, the House of Lords said that duty of good
faith continues after the conclusion of the insurance contract, but once you are
inlitigation then ordinary court rules apply. The words in brackets here amend
the legal position but otherwi se, so far as | can see, there is nothing else in
clause 48 that does. The clause refers to "the assured”. Usually that is
bracketed with nmanagers and so on, but they are not referred to. | think we are
used to defining the assured in other clauses (such as the due diligence
provi so) on the basis of a case called the “Eurysthenes”, where you are talking
about the head nmanaging parties of a company. So for this clause to take
effect, it would have to be soneone from the top managenent of the conpany who
was both knowi ngly or recklessly doing the things which obviously he should not
be doing. Therefore, it is not going to put an assured's claim in jeopardy
because a superintendent or sonme enployee within the conpany tries to do one of
the things which are clearly prohibited.

The duties of underwiters appointing surveyors: Again that is sonething which

happens now and is an inportant part of the whole clains process. The early
appoi ntnent of surveyors gives one the technical facts to build the rest of the
case on. | often find that if | am asked questions from coll eagues within our
group, in our technical conmittee, that | think at least 9 out of 10 of those
questions are solved by a proper investigation of the facts. Once you have
sorted out the facts, the points of principle tend to answer thenselves, so |
think the continuing role of surveyors, and of good quality surveyors, is

extrenely inportant in the clains process. One of the nore frequent reasons for
a claim going wong is often that the surveyor msunderstands his brief or is
sinmply not technically up to the job that is required in a conplex case, so they
are very, very inportant people.

Tal ki ng of inmportant people: independent adjusters. Qbviously, it is a very
wel cone part of the new clauses and we were very pleased to see it when the
early drafts cane out. I think it is also a very inportant nessage for

potential custoners for the London market that this market is prepared to say
that if you come with a claimto us, we are prepared to see it adjusted by an
i ndependent party, and what is nore, we are prepared to pay the fees of that
i ndependent party. I think in any other kind of insurance or business, people
woul d see that as a very considerable benefit to the custoner. In other words

the Assured has a sort of maritinme Esther Rantzen on his side fromday 1.

The other things: Again, status reports, yes we are asked for them and
hopefully we give them pronptly; paynents on accounts are very inportant; and
the 28 day decision time, obviously universally to be wel coned. It refers in
fact to receipt of the average adjuster's final adjustnment. I would hope in
practice the spirit of the clause neans that a simlar kind of target period
will apply to paynents on account. Certainly | think many adjusters, if there
are difficult areas in aclaim wll try to highlight themat an early stage and
very often payments on account certificates are an appropriate way of doing
that. A nunber of people comenting on the clauses to us have said that it is

all very well saying that, but why do we not have penalty interest and so on?
In an ideal world an assured may think that, but it remnins a very inportant
m ssion statenment frominsurers, and | am sure that all the brokers present wll
hold themto it with the utnost rigor

The provision of security: Again, | believe this is on the basis of an existing
JHC cl ause. It requires counter-security, counter-guarantees, and it nmay
i nvol ve nortgagees. I know issues of security can be a point of quite sone

difficulty. Particularly again with assureds who cone to London from other
mar kets, where the relationship with the insurer is very close and guarantees
seem to be given alnpst inmediately w thout question, so having sonmething set
out in the clause is | think very useful there. | am surprised that very often
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assureds do not do nore to clear the groundwork with people |like nortgagees in

terms of counter guarantees. Everything seems to get done in a rush when the
need for a guarantee becones clear. |If your favourite Swi ss banker has gone on
a two week skiing holiday that can cause sone probl ens.

I will go on nowto recoveries. Clause 52 sets out a nunmber of things which the

assured nmust do in terns of assessing prospects of recovery, protecting third
party rights, keeping underwiters involved and co-operating with themin taking
steps to pursue clainms against third parties. Agai n, cargo clauses have had
simlar stipulations in them for an awfully long tinme. Under Section 79 of the
Marine I nsurance Act, subrogation is a right which only accrues on paynent and
think this clause reflects a desire to ensure that the whol e recovery process is
properly managed from day 1, even before underwiters actually nmake any
payments.

The sanction: VWhat happens if an assured does not do all these things? M
belief would be that (as | think is now fairly settled opinion with regard to
Sue and Labour clains) if an assured fails to Sue and Labour, the view is that
the sanction for underwiters is a counterclaim for danages and it does not go

to the root of the claimitself. I would assunme that the position would be the
same here. There is no specific sanction set out in the clause, but | can see
nothing here which will go to the root of a claim but | would inmagine that a
counterclaim for damages would be the right sanction. That is a |egal point

whi ch perhaps Timcan confirm

The good news, and sonething which is long overdue, given the way in which
deducti bl es have changed over the | ast decade, we are getting rid of the old top
down approach to recoveries and, as ny typist wonderfully typed and I have not

corrected it, we can now say "bottons up" to recoveries. I think this is a
matter of equity. It is a nuch fairer way of dealing with recoveries, and as |
say, | think it is long overdue. |If | can just illustrate it very briefly, with
an exanple: Where there is a PAclaimfor $1 mllion, there is also a denurrage
claimfor 0.5 mllion and we basically succeed in recovering 50% of the total

we have a deductible of $100, 000. Under the old clauses underwiters would

receive the recovery up to the ampunt they had paid, so they would get $500, 000.
Under the new provision, the anount settled by wunderwiters receives a

proportion of the recovery. The rest of that recovery is shared by the
deductible, although having talked about large deductibles | seem to have
included a fairly paltry one of $100,000 on the slide. Even then you can see

that the assured is, as a matter of a much nore equitable approach, benefiting
fromthat recovery as well as the insurer.

Finally, on nmediation and ADR, | recently wote a conmentary on the new cl auses,
and | concluded rather smugly that Average Adjusters have been providing a form
of mediation for the last 200 years, and | do not see why | should spare you
that snmugness either. What we do is a form of meditation, but of course it is
very welcone that, as a matter of official policy within the clauses, nediation
is seen as a first step to resolve serious disputes, whether over adjusted or
non- adj usted cl ai ns. That, | think again is going to be welconme both in
practice and as a declaration of intent on the insurers behalf. That concl udes
the 10 minute gallop. Thank you very rmnuch.

MR. M CHAEL HARVEY:

Good afternoon | adies and gentlenmen. M intention is to highlight two practica

adj usting issues which may arise from the new cl auses. These are ny persona

views and | hope they will perhaps stinmulate sone discussion |ater. Just to
show that ny coll eagues are not alone in producing fancy presentations (presents
fancy presentation), first of all, | want to | ook at |atent defects. There wll
be a little bit of sucking eggs here, but | think it does no harmin rem nding
oursel ves of sone basics.



A latent defect has been defined as a defect that would not be recoverable on
such an exam nation as a reasonably careful skilled man would make. The defect
must be latent at the inception of the policy. Latent defects are a form of
i nherent vice and are thus not covered under marine insurance policies, being
excluded by Statute. Section 55(2)(c) of the Marine |Insurance Act, which as you
can see provides: "Unless the policy otherwise provides, the insurer is not
liable for ordinary wear and tear .... inherent vice or nature of the subject-
matter insured,...."

Thus unless the policy otherwi se provides an insurer cannot be held I|iable for
the cost of rectifying the latent defect itself or any resultant danmge. For
decades hull insurers have been willing to cover damage caused by |atent defect
in a vessel's machinery or hull. Both the 1983 and the 1995 versions of the

Institute Tine Clauses have otherw se provided by specifically covering (under
clause 6.2.2 in both instances): " | oss of or damage to the subject-nmatter
i nsured caused by .... any latent defect in the machinery or hull™".

In applying this provision the practice supported by the decision Scindia
St eamrshi ps -v- London Assurance [1936] and others, was to accept clains in
respect of the danmmges that resulted from i.e. vere caused by, the |atent
defect and to exclude the cost of repairing or replacing the latently defective
part itself.

However, as nentioned by one of my colleagues, the conparatively recently
decision in the Nukila supports the view that provided that the |atent defect
has caused damage to the subject matter insured during the currency of the
policy, it may be difficult to resist clains for the cost of making good the
damage, even if this includes the defective part itself.

As we all know, it is not the business of insurers to generally guarantee that
the machinery and hull of a vessel are free fromdefects or to undertake to nake
good such defects where they are discovered during the period of the policy.

However, insurers do continue to recognise that coverage in respect of damage
caused by latent defects is the proper subject of insurance coverage.

In revising the hull clauses, the initial view was that the coverage provided
should remain the sane as that available wunder the previous clauses, as
understood and accepted prior to the Nukila decision. 1In other words, excluding
cost of repairing or replacing the defective part. However, it was felt that to
have achieved this objective would have necessitated providing guidance as to
what constitutes "a part".

In order to avoid disputes concerning the determ nation of what constitutes "a
part", the new clauses provide coverage as in the previous versions for |oss or
damage caused by latent defects in the machinery or hull, but they have been
anended to specifically make it clear that the cost of correcting the |atent
defect itself is, in effect, excluded. Thi s approach preserves the principle
that insurers should not be liable for the cost of correcting defects which
exi sted, whether or not known to the assured prior to the inception of the

policy.

The new cl auses, and this is clause 2.2, reads:
"this insurance covers loss of or danmage to the subject-matter insured

caused by:
2.2.1 ... ...
2.2.2, any latent defect in the machinery or hull, but only to the extent

that the cost of repairing the | oss or damage caused thereby exceeds the
cost that would have been incurred to correct the |latent defect".

Thus insurers will be liable for loss or danage caused by a latent defect in the
machi nery or hull, but only to the extent that the cost of repairs exceeds the
cost that would have been incurred had the defect been discovered and corrected
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at the inception of the policy.

A couple of hypothetical exanples will serve to illustrate the effect of this
cl ause. Let us assunme that during a periodic inspection in dry-dock, a tai
shaft is drawn and is found to be badly cracked and to require replacenent.
Upon cl ose examination, the crack is established to have emanated from a small
and latent, casting defect. The technical evidence establishes that the
cracking occurred during the course of the policy and that the casting defect
could have been repaired by gouging and welding, had it been discovered before

the crack had occurred. Therefore, the cost of replacing the tail shaft, |less
the cost that would have been incurred in gouging and welding the original
defect will be recoverable. However, if the cost that would have been incurred

in gouging and welding the original defect equals or exceeds the cost of
replacing the tail shaft, no claimwould arise. O course, in either event, the
cost of repairing any other danmage resultant upon the defective condition of the
tail shaft would be recoverable.

If we |look at what the position would have been under the ITC in a pre-Nukila
situation, the practice prior to the decision in Nukila would have been that
there would have been no claim under the policy as the cover would only have
responded for the cost of repairing or replacing damage caused by a latent
defect. Thus on the authorities that | nentioned earlier, no cover was provided
in respect of the cost o repairing or replacing the latently defective part
itself. Post-Nukila, and renenmber The Nukila cast a different light on the
interpretation of this clause and that with regard to latent defects it drew a
clear distinction between instances where the condition of the vessel on account
of the latent defect has not changed since the inception of the policy and those
where damage is sustained which is increnentally greater than the pre-existing
def ect. In this particular exanple, it is arguable that the position under the
new cl auses is the sanme as that under the |ITC post-Nukil a.

The second exanmple is where a vessel experiences a catastrophic main engine
failure as a result of which she is towed to a repair yard where the engine is
di smant | ed. It is established that the damage to the engine was caused by a
failure of a crankshaft on account of a material defect which was |atent and
could not have been repaired even if it had been discovered prior to failure
The crankshaft, together with the other damaged parts are renewed and the engi ne
is rebuilt.

Renenber, the new clauses cover the cost of repairing the damage sustained by
the main engine caused by the latent defect, but only to the extent that it
exceeds the cost that would have been incurred to have corrected the Ilatent
defect. As the latently defective crankshaft could not have been repaired even
had it been discovered to have been defective prior to failure, the cost of its
replacenent is clearly the cost of correcting the latent defect and is therefore
not recoverable. However, there is a potential issue here and that is: to what
extent, if at all, is the cost of the access work recoverabl e?

The fact that the crankshaft could not have been replaced w thout stripping down
the engine, even if no other conmponents had been damaged, would support the view
that the full cost of stripping down and rebuilding represents part of the cost
of correcting the |atent defect. O course, the same argunment can be made in
relation to al nost any charges common to both danage and owners' repairs, such
as dry-docking, tank cleaning, superintendence. However, the apportionnment of
these commopn costs is sanctioned by l|egal judgenents from which has devel oped a
| ong accepted practice of apportioning comopn charges.

Al t hough the new clauses do not address the point exactly, | can see no good
reason for deviating fromthis well settled and universally accepted practice
Therefore, in the circunstances of this exanple, the cost of the replacenent
crankshaft and half of the cost of stripping down and rebuilding the engine
woul d be borne by the Owners.
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The treatnent of costs in this exanple would be the sane as that under |TC
ei ther post or pre-Nukila.

A second issue that | want to address is that concerning warranties and
conditions precedent, and the practical inmpact that they can have on the
adj ustment of cl ai ns. The new clauses, as we have already heard, draw a
distinction between warranties and conditions precedent. There are sone
conditions which are fundanental to coverage and still have the effect of a
warranty. For exanple, in other words those which will entitle the underwiters
to avoid the policy as fromthe date of any breach. There are other conditions
whi ch are suspensi ve. They have the effect of suspending the cover until any

breach is renedied. For exanple, conditions relating to navigation and trading.
Finally, there are those conditions which only have an inpact if they are
causati ve.

Agai n, an exanple may serve to explain how breaches may affect the adjustnent of
a | oss:

Take a ferry, an old ferry. A fire occurs in its public spaces due to a
carel essly discarded cigarette. The fire spreads and ultimtely gains access to
the engine room as the fire/watertight doors fail to close due to their being
rusted in place. The damage sustained to the public spaces and to the engine
roomis repaired and a claimis presented.

In stating a claim under the policy, it is the duty of an adjuster to verify

that the damage has been caused by a peril insured against, that the costs of
repair are fair and reasonable and referable to the casualty and that any
particular conditions of the policy have been conplied wth. In the latter
respect, leaving aside navigational and trading conditions, the adjuster wll

have to consider clauses 13 and 14 of the new cl auses.

Clause 13 relates to classification and |ISM conpliance. This is a fundanental
condi tion which has the effect of a warranty if breached. This condition wll
be conplied with if the assured can produce the follow ng docunentation: A
certificate issued by the vessel's classification society confirmng that the
vessel was classed, maintained in class and that all requirenents of class were
conmplied with by the due date fromthe date of the inception of the policy unti
the date of the casualty; secondly, a valid docunent of conpliance and; thirdly,
a valid safety managenent certificate.

For the purposes of this exanple we will presune that the owner can produce this
docunentation but we wll note that if the owner could not produce one or
anot her document, the policy would have automatically term nated as at the tine
of the breach.

Clause 14 of the new clauses relates to the managenent of the vessel. Sub-
clause 14.4 requires the assured owners and nmnagers to conply wth al
statutory requirenents of the vessel's flag state relating to the construction,
adaption, condition, fitnent, equipnent operation and nmanning of the vessel.
The fact that the fire/watertight doors could not be operated on account of
corrosion is perhaps prima facie evidence of poor maintenance and non-conpliance
with the I SMrequirements which are regul ated by the vessel's flag state.

Since underwiters are not liable for any |oss or damage caused by a breach of
clause 14, if it transpires that the owners or nmnagers were in breach of the
requirenments in relation to the mmintenance of the doors, it would follow that
underwriters would not be liable for any increase in the claim by reason of
their failure. Thus, in our exanple, underwiters mght not be liable for the
cost of repairing the fire damage to the engine room but would remin
responsi ble for the fire damage sustained in the public spaces.

One can see fromthis exanple that there may be occasi ons when an adjuster being
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charged with stating a claimunder a policy will be required to carry out, or at
|l east instigate, enquiries as to the statutory obligations of the owners or
managers in order to establish whether or not they have been conplied with.

This will not be necessary in all cases, only those where the adjuster is put on
notice of a potential breach, say by coments in the |ogbooks, in the ship's
officers' reports or in the survey reports. In cases where conpliance is
absent, additional enquiry will be necessary to determine the extent to which
any |loss has been increased by the breach of condition. That concl udes ny
presentation. Thank you very nuch.

DI SCUSSI ON
MR. TIM TAYLOR: MKke, thank you for that. | am sure we have had a |lot of food
for thought. There is a short period for questions, which expires in about two

m nutes, and | am conscious of the tine and | do not want to alter the habit of
a lifetime by delaying |unch.

However, | think there are a few topics which nerit further discussion and
possi bly questions fromthe audience, but I would like to have a bit of audience
participation first. I would like a straw poll. How many of you have actually

| ooked at the new clauses? That is very good. M next question is: |Is there a
general feeling in the audience that they strike a fair balance between
underwiters and owners, in other words, is there something in them for
everyone? All in favour? All those against? Any do not knows? That is very
fair. I am not going to put those who were against them on the spot, unless
they wish to be put on the spot. It is entirely voluntary. | would wel cone
t houghts fromthose who are against them if they feel like making them | know
that Peter has a point that he wants to raise on Richard s presentation. Wuld
you |like to do that now?

MR. PETER M| NTOSH: Yes, | have a small point to raise. W did talk about
interest at length. It was very nuch felt that as interest is offered in other
policies, it was sonething that we should debate. The conclusion was really

that if sonething is very drawn out, for exanple, if we take an underwriter who
has refused to pay a claim on a msguided decision and sonme nonths or years
| ater they have decided that they were wong and should have paid the claim
then do you pay it? Fromour |egal advice, there is a pretty clear precedent in
English law to suggest that in those circunmstances underwriters pay interest.

That woul d be meani ngful . I think if we are 30 days or 45 days or a few days
later than we should be in the paynent of the claim the amount of noney
involved in interest, in 99 cases out of 100, is likely to be so negligible that
actually going through the process of collecting and paying it is going to be
nmore costly than it would be worth. I think we did talk about it at |ength but
on balance it was felt that if it is nmeaningful enough to be paid, it would be
through the precedent and other than that it is not worthwhile, so why build it
in. That was really to reiterate what Richard said.

MR. TI M TAYLOR: Peter, thank you for that. There are a couple of points on the
|l egal side, | think Peter's analysis of English law on that is correct. | think
it is inmportant to recognise that these clauses in the preanble are subject to
English law and practice. Those of you who may be tenpted to use them and
substitute English law and practice wth sonme other system of Ilaw or
jurisdiction will need to think very carefully about the consequences of doing
that, with particular regard to things like interest and paynent obligations and
the like.

There are a couple of other loose end that | would like to pick up. One is to
satisfy M. Cornah's exami nati on paper. I think his analysis of the |aw
relating to cross clainms in damages for failure to Sue and Labour is petty
accurate. There are also under the course of construction nodified clauses in
relation to Increased Value and a patch to deal with potential issues under the
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Institute Mdrtgagee's Interest clauses. Those are current and those are going
to be out fairly soon. I could go on dealing with a nunber of points, but are
there any questions fromthe audience? |s there a nicrophone?

DR. SHEPPARD: I am Dr. Al eka Sheppard. W have in fact at the London Shi pping
Law Centre we have considered the following in discussions: Wether the Mrine
I nsurance Act needs to be revised - the debate continues. W have already three

sessions and the | ast session going to be on 29th January, which will be al nost
the sane panel as this one, tal king about the sanme issues. M worries, and this
has struck nme today from the discussion, are in three areas: First of all, |

congratul ate the teamthat they have produced a very conprehensive docunent, and
they really are very brave to try to anmend or reformthe Marine |Insurance Act in
various parts. The three reforns that | noticed are in the crucial areas. The
first is in the utnost good faith area and although it seens that the clause has
tried to strike the balance, | am not quite clear whether any innocent non-
disclosure will affect the assured or, if it is not included in the clauses,
will the underwiters rely on the sections of the Marine Insurance Act, sections
18, etc.,. | amnot clear whether you dealt with it, although |I believe that it
covers only reckless or intentional dishonesty.

The second point on utnost good faith is very brave reform by overruling the
House of Lords in the Star Sea. The Star Sea provided a cut-off point that the

di shonesty will (inaudible) the sections of the Marine Insurance Act if it
occurs before litigation. After litigation comences then the court's
procedures should apply. That is ny comrent on that.

Do | get a reply now, or shall | continue? | better continue. The next nmjor
area is the warranties. Of course the warranties have been dealt with quite
wel | by clauses. They seem conprehensive but there are many | oopholes there
fromfirst sight, I think. They need nore study.

By clause 14, the managenent clause, which is very good, it seens that overrules
section 39. 5 -- really reforms section 39.5, both clauses really, 13 and 14.
The third point is the Sue and Labour. Under the statute, Sue and Labour is a
defence for the underwiter, as | understand, so if there is a breach of the
duty of the assured to exercise Sue and Labour then the underwiter, if he
proves it, wll have a defence. Now the underwiter has a counterclaim for

damages, which is a big step, does it nmean that the assured can recover his
claimand then pay the underwiter whatever the counterclaimis? Thank you very
nmuch.

MR TIM TAYLOR I will try to take these very quickly. Unl ess these new
clauses specifically alter an express provision in the Marine |nsurance Act,
then the Marine Insurance Act provisions remain fully in force and intact.
Therefore, section 39(5), the unseaworthiness provision in time policies is
still there. The question is right, that the provisions of clause 14 could
apply in addition to section 39(5) in an appropriate case, and a breach of
clause 14 or clause 13 for that matter would not depend upon privity of the
owners.

So far as Sue and Labour is concerned, ny understanding of the law (and | am
happy to be corrected) is that where there is a breach, then the renedy has
al ways been a cross claim in damages for the loss of the potential recovery
That would normally be set off against the claim

So far as innocent non-disclosure is concerned, |I do not think anything in these
clauses alters the basic position. If we are looking at the duties of the
assured in Part 3 under clause 48, and particularly clause 48.3 the operative
words are, "knowi ngly or recklessly”". | do not think that sonmebody who is doing
somet hi ng knowi ngly or recklessly could ever be regarded as being innocent. The
Star Sea was a watershed case in a nunber of respects. I think it has always
been clearly established that soneone who is guilty of fraud should not have a
recoverable claim However, the difficulty has arisen where so-called
fraudul ent devices or nisleading devices have been used in support of a claim
The consensus, and it was a consensus, was that in circunmstances where an owner
deliberately sets about to mislead his underwiter in the presentation of the
claim justice sinmply did not justify recovery being nade.

I can perhaps give you an exanple. You have a machinery damage, a generator
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failure, sonething of that sort and the underwiter or the adjuster asks for
particulars of the maintenance record to satisfy hinself as to the due diligence
provi so; the owner knowi ngly produces false docunents in relation to that. That
may not be fraud in the widest Star Sea sense, but it is certainly discreditable

conduct . I do not think, ignoring what the provisions of the law strictly may
be, that justice would allow that claim to be recovered. That is what clause
48.3 is designed to address.

The other point | would make on this (and it has already been nade by Peter
Mcl ntosh) is that these clauses are acknow edged as not being perfect. It has
never been represented that they are perfect but they are going to be under
revi ew. If, in the light of experience injustices arise, then they can be

| ooked at again and a nechani smexists for that.

MR. PETER M| NTOSH: Can | just add as well, that the utnmpst good faith issue

was di scussed during the consultation period with the shipping associations. It
was a point that they raised. At no stage -- and this is very much like all
insuring conditions -- it is a two dinmensional document, and Richard talked
about the inportance of relationship with the |eader, which we have gone sone
way to formalising or spelling out within the clauses -- but the utnpst good
faith still does apply and the chairman of the joint hull -- and | did go to
pains to stress this to the shipping associations. So | think what is
reasonable and if you have a long relationship with a |eading underwiter as a
buyer of this insurance, reason will always be appli ed.

MR. PERRIN(?): M nane is Maurice Perrin(?)(inaudible) I am an engineer. [If |
was to come back as a |lead underwiter, taking the exanple of the ferry, | would
be a particularly unhappy person. |In drafting the clauses, are you still happy

that the protection is there in terns of the classification now joined by |ISw

MR. TIM TAYLOR: I will attenpt to answer that. The viewis that if there is a
failure by a ship owner to conply with a Flag State or SOLAS requirenent and
that causes the loss or increases a |oss which has been caused by sone other
fortuity, then to the extent to which the owner is in breach the claimis not
recoverable, so we are in a stronger position. | say we, underwiters are in a
stronger position in those circunstances now under clause 14, than they would
have been before.

MR. PETER MINTOSH: At the drafting stage we did look at sone mnor
i nfringenents of class rules. For exanple, we |ooked at a material breach of
the policy, but it was felt that it was too broad a subject, so we have really
stood behind if it is class, and there are current class certificates and there
is an ISM DOC and SMC, as Richard said, then the policy is intact. As Tim has
just explained, if it is non-causative, so it is a peril insured under the
policy, that through the doors being welded up or rusted up the initial peri

i nsured was not covered as a result of those doors being rusted up, then we felt
that it was only reasonable for us to continue to give that coverage while the
class certs and the ISMcerts are in place. Obviously, if class is not in place
at the point of the casualty or the SMC or the DOC is not valid then the policy
is -- there is no claimpaid at all. | was not entirely clear on your question

Does that answer it?

MR. PERRIN: Thank you.

MR. AGGERSBURY: Good afternoon. M nanme is Robin Aggersbury from Mediterranean
Average Adjusters, one of the few renmining independent average adjusters
(laughter). There are sonme very good new generous conditions in the proposed
policies, but one that really does worry nme is the question of the | atent
defect. That is because | do not look on the interpretation of the clauses so
generously as M ke does where he wants to split, or he suggests that the costs
of opening up for access is divisible. Because these clauses are international

they are read by many clains adjusters from insurance conpanies outside the
Joint Hull Committee and sone of them | think, when | ooking at this clause very
restrictively -- and we get all sorts of interpretations by clainms adjusters, it
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is nost peculiar that even after all these years they still come up with some

reason for delaying a claim or creating a problem This clause quite clearly
says that it wll only cover the costs in excess of correcting the |atent

def ect. This is rather different from the clause in the American Hull Form
whi ch excludes the cost of replacing the defective part, which is slightly
different from the Institute Tinme C auses that we have had since 1983. They
merely refer to the cover being, "for damage caused by ....", so the term
"correcting” the latent defect will cover a multitude of sins. In a lot of

cases there wll be, in ny view, a few clains people taking this clause
literally. I do not think that the provision is there to allow the costs of

splitting conmon costs, despite Mke's interpretation of it, | do not read it in
the cl ause. I think this clause should be reviewed. In nmy opinion, there is a
substantial restriction. I know Mke is going to reply, but surely it is
underwiters who have put this clause in and should respond. Is that the way

you would view it?

MR. TIMTAYLOR: | wll respond after Mke has ----

MR. AGGERSBURY: Can | add another point on this subject. There is a
considerable difference of practice between adjusters, be they nenbers of the
Associ ati on or non-menbers, as to how they treat the costs. |In the past, in the

early days, nmost adjusters would, according to tradition, split the costs of
access, then others have interpreted it over the years of just excluding the
costs of replacing the part itself, i.e., the actual cost of purchasing or
manufacturing the part, so the access costs were not treated as comon. That is
anot her problem that really needs to be resolved. An acute mnded owner could
shop around to find the "right adjuster” to present his claimand it my not
even be questioned by the market because they would not necessarily know that
there is a difference in practice. This has been recognised by the Association
since the 1960s. | have a paper here where there is a comment on the difference
in practice. Thank you.

MR. M CHAEL HARVEY: I think we could probably talk for several hours on this
t opi c. As | said at the beginning, it was a personal view and | think on the
question of practice there are many adjusting practices which exist which are

not dealt with in the clauses at all, and one has to say sone that are probably
wrong, for exanple the practice on which dry-dock dues are apportioned. 1In sone
cases they are alnobst certainly wong, but neverthel ess they exist and they have
existed for many generations; they have been accepted by everyone. In the

particular circunstances of dealing with the cost of replacing latently
defective parts, it has always been nmy practice to apportion common costs, but
bearing in mnd of course that sonetimes to actually replace the latently
defective part nay not actually require you to do the sanme ampbunt of work that
you are required to do to repair the dammge. For exanple, if you have had a
|atently defective piston that has failed; to actually replace the piston m ght
only require you to take the head off the engine and di sconnect the piston and
replace it, whereas the consequential danmage whi ch has been sustai ned m ght wel
require you to strip the engine down, totally. Therefore, you have to pay
particular regard to the facts. | would certainly recognise that it is arguable
on what is witten in the clauses that underwiters could take a nmore harsh view
and could say no, we are only paying for the cost of the resultant danmaged
parts. This may be one of the things which we as an associ ation have to | ook at
and maybe in the next review of the clauses this will be considered further

MR. PETER McINTOSH: | would like absolutely to support what M ke has just said.
We could not legislate in here for every single circunstance. A |lot of the dead
ends that we reached -- and this was one of our biggest headaches, trying to

put a set of words together and the lawers, and | know Tims team spent hours
and hours trying to get sonething that was showing our intent, which is very
fundanental, which is to return this policy w thout additional perils to pre-
Nuki | a judgnent. VWhile the next year consultation period goes on, if we get
some practical exanples from an adjuster's point of view, as Mke said, that
show that this clause is woefully inadequate, then we can try and |ook to do
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something with it at the review in Novenber. That is why all the input that we

get from everyone here will be massively wel coned. I think that is it. Thank
you.

THE CHAI RMAN: Thank you, Tim Well, | nust congratulate the speakers on
covering an awful lot of ground in a fairly short space of tine. It has been
quite a race against tine. First of all, I would like to thank Peter Ml ntosh
for starting the race with a very good overview on the new cl auses. In second
place, | would like to thank Richard Cornah for starting us off at an excellent
gal l op and advising on the clains position. Thirdly, my thanks to M ke Harvey
for making sure we get safely over the hedges, the fences. Finally and

particularly | would like to thank Tim Taylor for acting as noderator for the
sem nar and naking sure that the race was conpleted to the wi nning post safely
wi thout injury. Thank you very nuch, all of you.

I would also like to thank all of you for com ng. I think it has been a very
useful opportunity to discuss the new clauses. It is early days yet. | would
hope that anyone who is not a subscriber yet will take advantage of the form
that was on your seats to becone a subscriber and better still, to encourage

others to become subscribers to our Association so that you can get an early
invitation to future sem nars and other occasions, as well as our Association's
AGM and the opportunity to attend the dinner at the Savoy on 8th May. Thank you
very much for com ng. Please stay if you can to join us in sone refreshnents.
Thank you all.
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